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I.  Requirements of the Notice Provision





Contents of the Notice

There is no specifically required form for a DTPA notice. The DTPA only requires that the notice advise the potential defendant in reasonable detail of (1) the consumer's specific complaint; (2) the amount of economic damages; (3) the damages for mental anguish; and (4) the expenses, including attorneys' fees, reasonably incurred in asserting the claim. TEX. BUS. & COM. CODE § 17.505(a).

For some reason, some attorneys find it difficult to simply follow the clear language of the statute. See e.g. Hollingsworth Roofing Co. v. Morrison, 668 S.W.2d 872 (Tex. App. - Fort Worth 1984, no writ). However, if counsel will simply follow the four elements of the statute, it should be fairly easy to send a notice letter that at least complies with the statute.


To meet the requirements of the statute, the demand letter need not say what sections of the DTPA are violated or threaten to file a lawsuit. Lester v. Logan, 893 S.W.2d 570, 573 (Corpus Christi 1994, writ denied 907 S.W.2d 452). 




When is Notice Excused

Giving of the notice is excused in two instances: (1) it is necessary to file suit to avoid the expiration of the statute of limitations; and (2) the consumer's claim is asserted by a counterclaim. TEX. BUS. & COM. CODE § 17.505(b). 

C. 
Delivery of the Notice

The notice should be either hand delivered or sent by both regular and certified mail.  At  least one court has determined that a notice sent by certified mail and returned unclaimed does not satisfy the requirements of the statute. Hash v. Hines, 796 S.W.2d 312, 315 (Tex. App. Amarillo 1990) reversed on other grounds 843 S.W 2d 464 (Tex 1992).

D. 
Non-Monetary Recovery

In cases in which a non-monetary recovery is sought, notice is proper if it requests the non-monetary recovery. McCann v. Brown, 725 S.W.2d 822, 825 (Tex. App.- Fort Worth 1987, no writ). In McCann, the seller of a trailer failed to deliver the trailer after the sale. The Plaintiff’s notice letter did not ask for any sum of money, but only requested the return of the trailer. The Court held that the notice letter satisfied the statutory requirements because it informed the defendant of the relief necessary to make the Plaintiff whole. Id. However, a letter that says the consumer is getting an estimate for repair does not satisfy the notice requirements. Hollingsworth Roofing Co. v. Morrison, 668 S.W.2d 872, 875 (Tex. App. - Ft. Worth 1984, no writ).




Declaratory Judgments


Some Defendants have adopted the strategy of filing declaratory judgment actions upon receipt of a DTPA notice. There are at least two notice procedures that can be used to avoid this improper tactic. First, a consumer may file suit alleging contract or other non-DTPA claims, send notice, and then amend the petition to include the DTPA claims after the sixty day period has expired. e.g see State Farm Fire & Casualtv Co. v. Pnce, 845 S.W.2d 427 (Tex. App. Amarillo 1992, writ dism'd by agreement); Reichhold Chemicals. Inc. v. Puremco Manufacturing Co., 854 S.W.2d 240, 248-249 (Tex. App. -Waco 1993, writ denied). However, there will be cases where the Plaintiff does not have a breach of contract claim or does not want to assert a contract claim for fear of becoming embroiled in the “DTPA v. mere breach of contract" debate. See Crawford v. Ace Sign, Inc., 917 S.W.2d 12 (Tex. 1996); Southwestern Bell Telephone Co. v. Delanney, 809 S.W.2d 493 (Tex. 1991) . In such a case, a consumer may contemporaneously file suit alleging only DTPA claims, send notice, and agree to abate the claim for sixty days.

IIAbatement

A. 

Unverified Plea

If a consumer does not send the statutory notice, the defendant may file a plea in abatement within thirty days of the Defendant's filing an original answer. TEX. BUS. & COM. CODE § 17 505(C). Upon a hearing on the plea in abatement, the Court shall abate the case if notice was not provided as required. TEX. BUS. & COM. CODE § 1 7.505(d). The abatement shall continue until 60 days after the consumer sends a notice letter that meets the notice requirements. TEX. BUS. & COM. CODE § 17.505(e).


B. 
Verified Plea
In addition to filing an unverified plea, the defendant also has the option of filing a verified plea in abatement that alleges that the defendant did not receive the notice. TEX. BUS. & COM. CODE § 1 7.505(d). If the verified plea in abatement is not controverted by a counteraffidavit within eleven days of the filing of the plea in abatement then the suit is automatically abated without the necessity of a court hearing. Id. If the plaintiff pursues the case despite the verified plea, a defendant should set a hearing in order to enforce the abatement. 
C. 
Plaintiff's Response to the Plea in Abatement

Under the 1995 amendments, several questions exist surrounding the plaintiff's response to the plea in abatement. First, it is unclear what procedure should be used to lift the abatement. Some consumers have argued that the abatement period automatically expires on the 60th day after sending the notice. However, since the statute does not contain a provision automatically lifting the abatement, the consumer should have to file a Motion to Lift Abatement and have a hearing to determine whether or not lifting the abatement is proper.

There is also no clear procedure for a defendant to follow if the defendant believes the consumer's demand letter still fails to comply with the statute. If the consumer files a Motion to Lift Abatement, the sufficiency of the notice letter would clearly be a proper topic for the hearing. However, if the consumer is asserting that the abatement is automatically lifted, the defendant should file a Motion to Strike Notice Letter or some similar pleading.

Finally, the DTPA does not state what happens if the consumer refuses to send a notice during the abatement period. Prior to the 1995 amendments, case law held that the suit should be dismissed if the consumer refused to send a notice letter during the abatement period. Hines v Hash, 843 S.W.2d 464 (Tex. 1992); Miller v. Kossev, 802 S.W.2d 873 (Tex. App. - Amarillo 1991, writ denied). Defendants should obviously contend that the case law would still be applicable after the amendments.

III
Responding to Notice: Offers of settlement

1. Requirements of the Offer



1. 
Statutory Requirements

An offer of settlement must separately state: (1) an amount of money or other consideration, reduced to its cash value, as settlement of the consumer's claims for damages; and (2) an amount of funds to compensate the consumer for the consumer's reasonable and necessary attorneys' fees as of the date of the offer. TEX. BUS. & COM. CODE § 17.5052(d). Unless both parts of the offer are accepted by the consumer within thirty days of the date of the offer, the offer is rejected. TEX. BUS. & COM. CODE § 17.5052(e). If the offer is rejected, the defendant should file with the court the settlement offer with an affidavit stating its rejection. TEX. BUS. & COM. CODE § 17.5052(f).



2. 
Timing of the Offer

The amendments also contain strict requirements for the timing of the Offer of Settlement. First, if a defendant receives a notice letter, a defendant may tender an offer of settlement at any time within sixty days of the receipt of the notice letter. TEX. BUS. & COM. CODE § 17.5052(a). Second, if a mediation is not conducted pursuant to the Section 17.5051 mediation provisions, a tender may be made within 90 days after the filing of the original answer. TEX. BUS. & COM. CODE § 17.5052(b).   Finally, if a mediation is conducted pursuant to Section 17.5051, a defendant may tender an offer of settlement within twenty days after the completion of the mediation. TEX. BUS. & COM. CODE § 17.5052(c). Any settlement offer made outside of these time limits will presumably not qualify the defendant for the tender defense.



3. 
Reduced to cash value

If a non-cash offer is made, the defendant's settlement offer must include the cash value of the offer. This provision raises two issues. First, it is common to receive a "settlement offer" from a defendant who offers to provide a new product or perform repairs to the plaintiff's home, but does not provide the cash value of the goods or services. Despite the defendant's attempts in good faith to resolve the matter, the offer does not comply with the statutory requirements, and the defendant loses the statutory protections.
This provision can also be an overlooked opportunity for defendants. When providing goods or services in the offer, the defendant can often obtain the goods or services for muchcheaper than the cash value of the goods or services to the plaintiff. A prime example is

construction cases. A contractor can often perform repairs to a plaintiff's home for much cheaper than the amount the plaintiff would have to pay a third party to do the same repairs. As a result, a defendant can artificially increase the amount of his offer, thereby increasing his statutory protection, by including the cash value of the goods or services to the plaintiff in the notice letter. 



B. 
Effect of the Offer



1. 
Complete tender defense

It is a total defense to the DTPA cause of action if the defendant receives a notice from the consumer and the defendant, within thirty days of receiving the notice, tenders to the consumer: (1) the amount of economic damages and damages for mental anguish claimed; and (2) the expenses, including attorneys' fees, reasonably incurred by the consumer in asserting the claim against the defendant. TEX. BUS. & COM. CODE § 17.506 (C).

It is important to note the differences between the two sections of the settlement offer provision. To use the tender as an absolute defense, the statute requires the defendant to tender the economic and mental anguish damages claimed. However, the statute only requires the defendant to tender the expenses, including attorneys' fees, reasonably incurred by the consumer in asserting the claim. As a result, a defendant may tender an offer for the full amount of the damages claimed and a portion of the attorneys' fees requested. The defendant may then set a trial or a hearing on the reasonable amount of the attorneys' fees requested and tendered. If the judge or jury finds that the amount tendered was enough to compensate the consumer for the expenses reasonably incurred, the tender would still be a complete defense to a DTPA action

It is also important to note that there are different time limits for responding to the notice letter. Notwithstanding the time limits set out in Section 17.5052, a complete tender must be made within thirty days of defendant's receipt of the notice to qualify as a complete defense.


The complete tender defense also raises another problem for defendants and opportunities for plaintiffs. For the complete tender defense to apply, the defendant must tender the full amount of the economic and mental anguish damages claimed by the consumer. However, in many cases the mental anguish damages will no longer be recoverable because the consumer will not be able to prove knowing conduct. To qualify for the complete defense in such cases, the defendant would have to tender the mental anguish damages claimed even though they would not be recoverable at trial. If plaintiff's counsel believes there is a chance that the defendant might actually tender the amount requested, counsel would be well advised to draft the notice letter to take advantage of this quirk.


2. 
Partial Defense

The DTPA also provides a limited defense against treble damages and attorneys' fees incurred after the tender period for a partial tender. If the court finds that the amount tendered in the rejected settlement offer is the same as, substantially the same as, or more than the damages found by the trier of fact, the consumer may not recover as damages any amount in excess of the lesser of: (1) the amount of damages tendered in the settlement offer; or (2) the amount of damages found by the trier of fact. TEX. BUS. & COM. CODE § 17.505(g).

If the court makes the finding described above, the court will determine a reasonable and necessary attorneys' fees to compensate the consumer for attorneys' fees incurred before the date and time of the rejected settlement offer. Then, if the court finds that the amount tendered in the settlement offer to compensate the consumer for attornevs' fees is the same as, substantially the same as, or more than the amount the court finds was reasonable and necessary as of the date of the offer, the consumer may not recover attorneys' fees greater than the amount of fees tendered in the settlement offer. TEX. BUS. & COM. CODE § 17.505(h).
IVClass Actions

2. The Problem


One issue that is still undecided is how a class representative is to give notice of a DTPA claim. The DTPA clearly requires that the consumer must give notice of the economic damages, mental anguish damages, and expenses. However, in class actions, the defendant will always have the possibility of tendering the requested amount to the class representative, thereby thwarting the attempt at class litigation. As a result, consumer advocates have argued that an exception to the notice requirement should be adopted for class litigation. The issues raised by this problem are currently before the Supreme Court in In re: Alford Chevrolet-Geo. 


B. 
Plaintiff’s Arguments in Alford 
The Alford plaintiffs have pursued two lines of arguments. First, they have claimed that they have sent a demand that complies with the DTPA requirements. Second, they have claimed that an exception should exist for class action litigation.



1. 
Demand letter was adequate

The Alford plaintiffs sent two separate demands during the scope of the litigation. The initial letter contained an aggregate demand on behalf of the entire class, but failed to specify the actual damages incurred by the class representatives. The plaintiffs then sent a second letter that specified the approximately $20 in economic damages for each of the four plaintiffs and demanded over $100,000.00 in attorneys' fees and expenses, which included the cost to serve over six hundred defendants, to settle the claim. Plaintiffs contend that the second letter, which specified the economic damages and the attorneys' fees, met the statutory requirements.


2. 
Exceptions to the notice provision should exist for class claims

In addition, the plaintiffs have argued that as a practical matter, the notice and settlement procedures of the DTPA do not work in class action claims. The plaintiffs contend that defendants would buy off potential class representatives, essentially thwarting DTPA class actions. As a result, they have suggested that the court adopt one of two procedures. First, the plaintiffs have requested the court allow the suit to proceed until certification, and at that point the suit may be abated to allow the defendant the statutory notice and settlement rights in the DTPA.



In the alternative, the Alford plaintiffs propose that they be allowed to send a notice

letter requesting relief on behalf of the individual class representative and include a demand that the defendant settle with all others similarly situated. In dicta, the 14th Court of Appeals may have suggested that plaintiffs should use the second method, but it is not clear whether the court is discussing sending the notice before or after certification. See America Online. Inc. v. Williams, 958 S.W.2d 268, 276 (Tex. App. -Houston [14'h Dist.] 1997, no writ history).



C. 
Defendant's Arguments



1. 
The demand letter was inadequate

The Alford defendants contend that the plaintiffs' demand letter was inadequate. First, the letter requested an aggregate amount of attorneys' fees. By sending an aggregate demand, the plaintiffs fail to give notice of the fees and expenses incurred by "a consumer," instead giving notice on behalf of all of the consumers. Such a letter prevents the defendants from settling with the class representatives that may have stronger claims and continuing the litigation against the class representatives that have weaker claims. As a result, the statutory protections are eviscerated.

Second, each of the letters fails to assert an amount that was reasonably incurred by the plaintiffs. The statute requires that the plaintiffs send notice that was reasonably incurred in asserting the claim. Sending a notice over three years after litigation is filed, requesting all of the fees incurred to date (over $100,000 in fees), to recover $80 in damages is not reasonable.


2. 
No exceptions for class actions should exist

The defendants in Alford have argued that class representatives must send individual notice to comply with the statute, and if the defendant does not tender a settlement offer in response to the individual notices, the litigation may continue as a class action. From a policy standpoint, the defendants have argued that requiring notice would not prevent meritorious class actions. If a claim is meritorious and there is actual interest by consumers, a defendant would not want to settle each case individually because another class representative would always be willing to lead the class. In such a case, it would be in the best interest of the defendant to resolve the case all at once. However, if the claim lacks merit and only the class representative has any interest in pursuing the litigation, the defendant may choose to settle with the class representative to avoid the plaintiff's attempt to extort a high settlement with the threat of class litigation. See Stanley v. Wal-Mart Stores, Inc., 839 F.Supp. 430 (N.D. Tex 1993)(holding that defendant may establish its tender defense and terminate the litigation through a motion for summary judgment after complying with the notice letter demands).

Moreover, even if DTPA class actions would be curtailed, the plain language of the statute requires that the notice be sent. The DTPA provides that prior to filing suit the consumer must send notice to the potential defendant. Since the plain language provides for the notice. the Court would have to re-write the statute to allow either of the plaintiff's proposed methods of service. Where a statute is clear, even if a court believes it represents unwise policy, it must defer to the legislature to remedy the problem. Eckles v. City of Lubbock, 846 S.W.2d 825, 828 (Tex. 1992).

The defendants have also argued that plaintiffs' first altemative method would be inappropriate because it would defeat the purpose of the statute. The purpose of the statute is to allow defendants an opportunity to evaluate claims and make settlement offers, if appropriate, and thereby encourage settlement and avoid lengthy and costlv litigation. Hines, 843 S.W 2d at 468. If the notice requirement is delayed until after certification, the defendant will be forced to spend thousands, if not hundreds of thousands, of dollars doing discovery and otherwise litigating the certification issues. Instead of decreasing costs and encouraging settlement, the plaintiffs' proposal would thwart the goals of the DTPA notice provisions.


::
The Alford defendants have also argued that the plaintiffs' second alternative method has been specifically rejected by the legislature. The original version of the DTPA, which was adopted in 1973, had two provisions relating to class actions. It contained section 17.51, a provision setting out the numerosity and typicality requirements. It also contained a second provision, section 17.52, that specifically authorized a plaintiff to give notice on behalf of an entire uncertified class. However, in 1977, the legislature amended the DTPA and deleted each of these provisions. In doing so, the legislature empowered defendants to end the litigation by tendering full payment to only the named plaintiffs.

Plaintiffs argue that these amendments were made only because T.R.C.P. 42, governing class actions, was adopted. Defendants argue that this reason is unlikely. If Rule 42 were the only reason for repealing the DTPA class action provisions, only section 17.51, which included the same procedural rules as Rule 42, should have been repealed. The separate notice provision in section 17.52 is not addressed by or duplicative of any part of Rule 42. Thus, the promulgation of Rule 42 had no relevance to that section. Section 17.52 was undoubtedly repealed, not because of Rule 42, but because the legislature deterrnined to reject a procedure for class-wide notice.

Moreover, the legislative history of Insurance Code Article 21.21 also indicates that the adoption of Rule 42 was not the reason for the repeal of DTPA section 17.52. In 1973, when the legislature adopted the DTPA and its class action provisions, it also amended Article 21.21 of the insurance code to add class action procedures virtually identical to those adopted in the DTPA. When the DTPA notice provision was repealed in 1977, the 21.21 class action provisions were left intact. If the legislature repealed the provisions of the DTPA because of the adoption of Rule 42, the legislature also should have repealed the identical provisions in the Insurance Code. The fact that they did not indicates that they purposefully rejected the notice provisions that provided for DTPA notice on behalf of the entire class.

The Alford defendants also argued that a class representative does not have authority to send a demand or settle a claim on behalf of unnamed class representatives. An attorney does not represent the class members until the class has been certified. See Brunswick Corp. v. Bush, 829 S.W.2d 352, 353 (Tex. App. - Fort Worth 1992, no writ). Before certification, any suit brought as a class action is treated as if it were brought by the named plaintiffs suing on their own behalf. Palais Royal, Inc. v. Partida, 916 S.W.2d 650, 653 (Tex. App. - Corpus Christi 1996, orig. proceeding). Because plaintiffs' counsel does not represent the class, counsel does not have authority to send a notice letter on behalf of unnamed class members. Moreover, because plaintiffs' counsel does not have authority to settle the claim onObehalf of the class, defendants are denied the protections of the statute.

IVConclusion

Although the notice provisions of the DTPA are relatively simple, the consequences of the notice and the ensuing responses are far reaching. As a result, when sending or receiving notices, counsel should make every effort to avoid the unwanted consequences of an improper demand or response.

